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Current Lopics. 

i Bae spectacle recently presented in the 

State of Illinois, of a governor, sworn 
to uphold and vindicate the law, deliberately 
violating it, is one calculated to give pause 
to the optimist. To declare that Governor 
Tanner exceeded his authority in issuing 
orders to the militia of the State to prevent 
at all hazards the unloading of imported 
miners at Virden, is to put it altogether too 
mildly; as a matter of fact the governor has 
come perilously near treason. So far as we 
have been able to observe, the :condemna- 
tion of this official’s acts has been not only 
severe and mingled with righteous indigna 
tion, but it has been confined to no party 
lines. 
the 


Judges, inside as well as outside of 
State which the 
judges who are known and conceded to be 


in acts occurred 

entirely impartial and fair-minded — have 
united to condemn Governor Tanner’s acts. 
pointing out clearly that the State had no 
right whatever to assist either side of the 
controversy between the miners and _ their 
emplovers, but that it was and is its sole duty 
to protect life and property. The militia 
should not have been instructed to prevent 
the miners from Alabama from being un- 
loaded at Virden or to assist operators in 
The 
governor’s whole duty was performed when 


importing labor from other States. 


he used the civil, and, if need be, the mili- 
tary power of the State, to prevent riot and 
bloodshed, and to resore peace, order and 


tranquilitv. Whether the miners who were 
recently brought into the State of Tllinois 
Vor. 58 — No 20. 





nor is it of any consequence, so far as their 
legal rights are concerned, whether they 
were in large part ex-convicts, as the gov- 
Without declaring that the 
action of the coal operators was entirely 
justifiable, it still remains indisputably true 
that there can be no justification for Gov- 
ernor Tanner’s setting the constitution of the 
State at defiance and making himself a dic- 
A governor has nothing to do with 
immigration. His declaration that the im- 
ported miners were “ foreigners ”’ gives per- 
haps the best possible insight into the 
denseness of his ignorance. These men 
were and are residents and citizens of the 
United States, free to go and come where 
and when they please, and to work for such 
wages as they choose; these rights the con- 
stitution of the United States expressly 
guarantees them. The coal operators, like- 
wise, have the right to hire employes any- 
within the domains of the United 
Under the obligations of his oath 
of office. Governor Tanner should have used 
the whole power of the State to protect 
emplover and employe in their rights, in- 
stead of setting the laws at defiance. He 
has set a precedent which should not be 
allowed to go unrebuked, and if the presi- 
dent of the United States possesses any 
power in the matter he should not hesitate 
to exercise it promptly to the fullest extent, 
even to the removal of the executive who, 
taken from his natural obscurity, has thus 
hroveht odium and reproach upon the State 
of which, in the inscrutable workings of 
party politics, he has been elevated to the 
position of chief magistrate. 


erncr asserted. 


tator. 


where 
States. 


\ question of very great importance was 
decided by the Supreme Court of the United 
States in the case of Henry Hopkins and 
others, apnellants, v. The United States. It 
will he remembered that the suit was com- 
menced originally bv the United States 
attornev for the district of Kansas, acting 
under the direction and by the authority of 
the attorney-general of the United States, 
against Hopkins and others, residents of the 
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State of Kansas and members of the volun- 
tary unincorporated association known as 
Kansas City Live Stock Exchange. The 
purpose of the action was to obtain a disso- 
lution of the exchange and to perpetually 


enjoin the members from entering into or | 


from continuing in any combination of like 
character. The relief sought was based 
exclusively on the so-called Anti-Trust Act, 
chapter 647, approved July 2, 1890, the alle- 
gation being made that no one was per- 
mitted to do business at the cattle market at 
Kansas City unless he was a member of the 
exchange. The court found that the char- 
acter of the business in which the defendants 
were engaged was not interstate commerce, 
and therefore the question of the validity of 
the agreement not to transact their business 
with non-members did not come before the 
court for decision. In the course of his able 
and exhaustive opinion, Mr. Justice Peck- 
ham said: “ If an owner of cattle in Nebraska 
accompanied them to Kansas City and there 
personally employed one of these defendants 
to sell the cattle at the stock yards for him 
on commission, could it be properly said that 
such defendant in conducting the sale for 
his principal was engaged in interstate com- 
merce, or that an agreement between him- 
self and others not to render such services 
for less than a certain sum was a contract in 
restraint of interstate trade or commerce? 
We think not. On the contrary we regard 
the service as collateral to such commerce 
and in the nature of a local aid or facility 
provided for the cattle owner toward the 
accomplishment of his purpose to sell them; 
and an agreement among those who render 
the services relating to the terms upon 
which they will render them is not a con- 
tract in restraint of 
commerce. 


interstate trade or 
Is the true character of the 
transaction altered when the owner. instead 
of coming from Nebraska with his cattle. 
sends them by a common carrier consigned 


| 





| 


to one of the defendants at Kansas Citv, with | 
directions to sell the cattle and render him | 


an account of the proceeds? * * * Tf 
the person, under the circumstances stated 
who makes a sale of the cattle for the owner. 
by virtue of a personal employment, at 





Kansas City, is not engaged in interstate 
commerce when he makes such sale, we 
regard it as clear that he is not so engaged, 
although he has been employed by means of 
a written communication from the owner of 
the cattle in another State.” The court 
examines carefully and in detail the by-laws 
of the exchange and finds that they are not 
in violation of the act of congress as being 
in restraint of that business which is in truth 
interestate commerce. Further on in the 
course of his opinion, Mr. Justice Peckham 
says: “‘ The competition among the defend- 
ants and others who may be engaged in it, 
to obtain the business, results in their send- 
ing outside the city to cattle owners, to urge 
them by distinct and various inducements, 
to send their cattle to one of the defendants 
to sell for them. In this view it is imma- 
terial over how many States the defendants 
may themselves or by their agents travel in 
order to thereby secure the business. They 
do not purchase the cattle themselves; they 
do not transport them. They receive them 
at Kansas City, and the complaint made is 
in regard to the agreements for charges for 
the services at that point in selling the cattle 
for the Thus everything at last 
centers at the market at Kansas City, and 
the charges for services there, and there only 
performed. * * * that the 
cattle because coming from 
another State, are articles of interstate com- 
merce, yet it does not therefore follow that 
before their sale all persons performing 
services in any way connected with them are 
themselves engaged in that commerce, or 
that their agreements among each other 
relative to the compensation to be charged 
for their services are void as agreements 
made in restraint of interstate trade. The 
commission agent in selling the cattle for 
their owner simply aids him in finding a 
market: but the facilities thus afforded the 
owner by the agent are not of such a nature 
as to therebv make that agent an individual 


owners. 


Granting 
themselves, 


engaged in interestate commerce, nor is his 


agreement with others engaged in the same 
business, as to the terms upon which thev 
would provide these facilities. rendered void 
as a contract in restraint of that commerce.” 
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Justice Peckham holds that whether the 
charges for the use of the facilities referred 
to are Or are not exorbitant, is a question 
primarily of local law, at least in the absence 
of any superior or paramount law providing 
for reasonable charges. He agrees with the 
court below in thinking there is not the 
slightest materiality in the fact that the State 
line runs through the stock yards in ques- 
tion, resulting in some of the pens in which 
stock may be confined being partly in the 
State of Kansas and partly in the State.of 
Missouri, and that sales may be made of a 
lot of stock which may be at the time partly 
in one State and partly in another. He 
holds that the erection of the buildings and 
the putting up of the stock pens upon the 
ground through which the State line ran 


were matters of no moment so far as any 
question of interstate commerce is concerned. 


In all this talk, emanating mainly from 
European sources, about the bad faith of the 
United States in repudiating the legitimate 
debts of the colonies which have been 
wrested from Spanish authority, it is well to 
bear in mind a few of the facts upon which 
this government relies for the soundness of 
its position. The grounds upon which we 
rest our decision we find stated with admir- 
able clearness by the New York Commercial 
Advertiser, which thus tells why we repudi- 
ate the Spanish claims: 


We repudiate the debt Spain has charged on 
her colonies because the charge was made without 
moral authority. The colonies did not borrow the 
money. It was not borrowed for them or spent 
for their benefit. Spain borrowed and spent it for 
her own profligate and oppressive purposes. There 
is nothing in the islands to show for it but rav- 
aged fields and a starving population. Therefore, 
we say the charge of the debt on the revenues of 
the colonies was a wrong which we will not per- 
petuate. Spain. who had the money, must settle 
with the creditors. The pledge of revenues of the 
colonies for interest was an act of tyranny. The 
people did not consent to it, did not desire it, 
wish now to escape it. We have destroyed the 
tyranny. The unjust burden laid by it must go 
with it. Spain must pay her own debts. 


This contention does not question the sound- 
ness of the principle that a debt imposed on a 
country by the consent of its people, and whose 
fruit has been expended for their benefit, remains 





a permanent charge through all changes of gov- 
ernment or possession. This is as true of a colony 
as of an independent nation. Nearly every well- 
developed colony of Great Britain has its own 
debt, created by the local government and ex- 
pended on public works, which remain as evi- 
dence of value received. If these colonies became 
independent they would assume these debts. li 
they passed under any other sovereignty it would 
assume them without question. The case is very 
different with Spain. She borrowed money for 
her own use without moral right, on the security 
of countries which got no benefit from the loan. 
She is like one who has pawned stolen goods. 
The owner may recover them, in spite of the 
pledge, without repaying the money lent on them. 
The people of the islands are the real owners of 
the security pledged without moral right, and the 
United States is their trustee. 


No doubt European money lenders would 
be happy to have incorporated in interna- 
tional law the principle that money lent on 
the security of a country remains a charge 
upon that country through all the changes 
of government or possession, whether or not 
the country profited by the loan, and whether 
or not the borrower had the moral right to 
give the pledge. But the authorities of the 
United States are not likely to make haste 
According to 
the contention of Spain, the very money 
which: she borrowed and expended (leaving 
out of the account that part stolen as a re- 
sult of official corruption) for the purpose 
of perpetuating her bloody and criminally 
inefficient rule, must be repaid by her 
unhappy subjects. By establishing the 
principle that only the consent of the people 
cari fix a permanent burden of debt on its 
labor and property, we make it possible to 
differentiate the various classes of debts, to 
the end that only loans expended by the 
supreme authority for the benefit of the 
country which is made security shall be a 
permanent charge upon that country, when 
the supreme authority is overthrown. 


to subscribe to this doctrine. 


Prof. Russell, at the recent opening of 
the Woman’s Law Class of the New York 
University, took occasion to correct certain 
ponular misapprehensions with reference to 
law and lawyers: his remarks are well 





worthy of reproduction and careful thought. 
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He said, in the course of his excellent 
address: 


Law is often confounded with formal procedure 
and lawyers with forensic advocates, whereas the 
substantive municipal jurisprudence has small 
concern with calendar practice, and lawyers who 
have daily engagements at the court-house are 
but a small minority of those in the profession. 
The vast investments in the securities of different 
corporations, the loans that are made on bond 
and mortgage of real estate, the estates of de- 
scendants devolved by will of intestacy, all demand 
the close attention of the lawyer, while they may 
seldom call him into the disputes of open court. 
Particularly in a democratic country, the concerns 
of peace and war, of territorial expansion, public 
loans and military and naval administration, in- 
stead of being committed to the capricious and 
irresponsible direction of some autocratic author- 
ity, are under the benign guardianship of law. 
Religion, too, with its liberties, its foundations and 
endowments, is safe-guarded by the Constitution 
and law of the land. Law is foolishly conceived 
by some as an efficient remedy for social ills, and 
legislation as a propaganda of a new evangel of 
practical righteousness and morality. Under free 
constitutions, however, where it is always neces- 
sary to trust the people, who hold the reins of 
power, law cannot be a panacea for the evils of 
society. Law is powerless to create capital, fix 
the rate of wages or limit the hours of toil. While 
many lawyers doubtless engage in practice as a 
money-getting art, there have always been at the 
bar those nobler men, free from sordid motive, to 
whom the contests of the forum are the 
Olympic games, and they find their inspiration in 
the dear delight of battle and the glory that re- 
wards triumphant achievement. 


like 


An important State excise decision was 
rendered by the New York Court of Appeals 
on the 25th ult. It was in the case of Con- 
rad Stock, the Court of Appeals holding with 





the Appellate Division, Second Department, | 


that, inasmuch as the liquor law makes no 
specific provision for the imprisonment of a 
violator, or in case he refuses to pay a fine 
imposed, he cannot be imprisoned for such 
refusal. Stock was convicted in Dutchess 
county in December, 1897, for selling liquor 


without a tax certificate, and fined $300, and | 
in default of payment to stand committed to | 


the county jail for a term not to exceed one 
day for each dollar of the fine. Subse- 
quently he was taken before Justice Barnard 
on a writ of habeas corpus and discharged 
that justice holding that the liquor tax law 





| 


made no provision for imprisonment in lieu 
of the nonpayment of a fine. This alterna- 
tive sentence, to serve imprisonment if the 
fine was not paid, was imposed under author- 
ity of sections 484 and 718 of the Code of 
Criminal Procedure. Section 34 of the 
liquor tax law provides that a person con- 
victed of selling liquor without a liquor tax 
certificate “ shall be punished by a fine of not 
less than two hundred nor more than two 
thousand dollars and may also be imprisoned 
Justice Bar- 
nard held that the above-mentioned sections 
of the code were not applicable to the liquor 
tax law, which is complete within itself. He 
says: “I am confirmed in view of the com- 
pleteness of the statute (the liquor tax law), 
within itself and of all matters relating to 
offenses The effect of this 
decision is to do away with conditional im- 
prisonment for non-payment of the fine, and 


for not more than one vear.” 


thereunder.” 


leaves the court free to impose either a fine 
or absolute imprisonment in addition to a 
Attention is 
to the fact that section 42 of the 


fine or imprisonment only. 
also called 
liquor tax law gives the people a right of 
action for penalties against all excise vio- 


lators and allows a judgment of $50 and 


costs for each offense and such judgment 
may be enforced by body execution. 


Notes of Cases. 


False Imprisonment — Justification for Arrest — 
Statement of Confessed Felon. —In Wills v. Jor- 
dan, decided by the Supreme Court of Rhode 
Island in July, 1808 (41 Atl. R. 233), it was held 
that a constable is not justified in arresting a per- 
son without a warrant on the mere statement of 
the confessed principals in the felony that such 
person had been a principal in the felony, where 
not corroborated by trustworthy information from 
others, or by circumstances affording reasonable 
ground of suspicion against the person arrested. 

The court said in part: 

This is an action of trespass for false imprison- 
The defendant pleads in justification that 
he is a constable, and that as such he arrested the 
plaintiff on reasonable and just suspicion that the 
plaintiff had been one of the,» principals in the 
commission of a burglary, and on the information 


ment. 


given to him by two others, who were also prin- 
cipals in the crime, and had confessed their guilt. 
The plaintiff demurs to the plea, and assigns as 
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ground of demurrer that the plea does not state 
specific grounds sufficient to warrant the defend- 
ant in having suspected the plaintiff to be a prin- 
cipal in the felony mentioned in the plea. The 
demurrer admits the allegation of the commission 
of the felony set forth in the plea, so that the 
Did the infor- 
mation given to the defendant by the two men 


question resolves itself into this: 


who had been arrested for the crime, and who had 
confessed their guilt, justify a reasonable suspicion 
of the plaintiff's guilt? In Murfree (Sher., sec. 
1161) it is stated that an officer may arrest without 
a warrant on reasonable suspicion, founded either 


on his own knowledge, or information from 
others, that a felony has been committed. We 
think, however, that, to justify an officer in acting 
on the bare information which he receives from 
others, the information must come from credi- 
able persons. In Isaacs v. Brand (2 Starkie, 167), 
Lord Ellenborough held that a constable was not 
justified in apprehending and imprisoning without 
a warrant a person on suspicion of having received 
stolen goods, on the mere assertion of one of the 
principal felons. In Holden y. Hall (4 Hurl. & 
N. 423), Watson, B., remarks that, to justify an 
arrest without warrant, “the charge must be 
reasonable, as regards the subject-matter and the 
person making it.” See, also, Holley v. Mix (3 
Wend. 350), in which it is said that an officer 
would be justified in arresting without a warrant, 
even if no felony had been committed, if he acted 
on information from another, on which he had 
reason to rely. And see Wade v. Chaffee (8 R. I. 
224). We do not think that the mere statement 
of one confessing himself guilty of a felony, uncor- 
roborated by trustworthy information from others, 
or by any fact or circumstance affording reason- 
able ground of suspicion against the plaintiff, was 
sufficient to justify the defendant in arresting him; 
and, therefore, our opinion is that the demurrer 
should be sustained, and the plea overruled. 
Specific 
Negative 


Performance — Continuous \cts 

Injunction. —In  Stand- 
ard Fashion Co, v. Siegel-Cooper Co., decided by 
the New York Court of Appeals, October 24, 1808, 


+ 


it was held that specific performance between 


Covenants — 


individuals will not be decreed of varied and con 
tinuous acts, or the exercise of special 
because the constant superintendence would make 
judicial control extremely difficult. It.was also 
held that an injunction will be awarded to restrain 


skill, 


the violation of the negative covenants of a con- 
tract which the court, by reason of involved diffi- 
culties cannot specifically enforce. The action 
was one for specific performance, with a prayer 
for damages and general relief. The contract in 
question was an exclusive right for two years with 
yearly renewals and a mutual privilege to discon- 
tinue on three months’ written notice to sell its 
fashion publications and patterns in the store of 








une deiendant, the Siegel-Cooper Company, New 
r1.ork City, the plaintut to supply tree o1 charge 
noi less tian 250,000 eight-page tashion sheets ot 
said publications, and to conduct the sales and 
then divide the proceeds in the proportion of one- 
third to the Siegel-Cooper Company and two- 
chirds to iseli. Lhe contract was not only vio- 
cated, but the patierns and fashion publications ot 
ine Butterick Publishing Company, a rival to 
piaintift, were sold at the Siegel-Cooper Company, 
by a contract between these defendants, 

the court (Vann, J., writing the opinion) said 
in part: 

‘Contracts which require the performance of 
varied and continuous acts or the exercise of 
special skill, taste and judgment will not, as a gen- 
eral rule, be enforced by courts of equity, because 
ithe execution of the decree would require such 
constant superintendence as to make judicial con- 
irol a matter of extreme difficulty. 10 Wall. 330, 
358; 56 N. Y. 366, 370; 2 Dr. and W. 339; L. R. 
1 Ch. App. 117; 3 Misc. Rep. 205; Pome- 
roy, Spec. Per., sec. 312; Fry Spec. Per. sec. 609. 
\n exception to this rule, founded upon the rights 
of the public rather than those of the plaintiff, 
obtains with reference to contracts relating to the 
management and control of railroads and other 
agencies of transportation which enjoy special 
privileges conferred by statute and promote the 
138 U. S. 1, 47; 144 N. Y. 152. 
When the inconvenience of the courts in acting 
is more than counterbalanced by the inconvenience 
of the public if they do not act, the interest of the 
public will prevail. But, even if, upon a trial of 
the action, specific performance of the contract 
in its entirety were refused as impracticable, still 
the bill should be retained as one permitting an 
injunction, in the sound discretion of the court, 
to restrain the defendants from violating the nega- 
tive and severable covenant of the Siegel-Cooper 
Company that it would not ‘sell or allow to be 
sold on its premises during the duration of this 
contract any other make of paper patterns’ than 
those of the plaintiff. The learned Appellate 
Division, one of the judges dissenting, overruled 
the demurrers on this ground, holding that the 
court should extend its remedy as far as it is able 
and thus prevent the principal defendant, not only 
from making money by breaking its agreement, 
but from inflicting a double wrong upon the plain- 
tiff by depriving it of the right to sell and con- 
ferring that right on a business competitor. We 
think this is a sound and just conclusion, because 
it will compel the Siegel-Cooper Company to 
either perform its agreement or lose all benefit 
from breaking it, and at the same time will shield 
the plaintiff from part of the loss caused by the 
breach, if persisted in. tr De Gex, M. & G. 604; 
22 Ch. Div. 835; L. R., 16 Eq., 189; 1 Holmes, 253; 
24 id. 516, 521; 17 id. 846; 3 Fed. Rep. 423, 420; 42 
N. J. Equity, 311. Upon the facts before us, it is 


general welfare. 
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in the power of the court to enforce the agreement 
the same as in the case of railroad contracts, but 
the difficulties attending the enforcement are so 
great that the court would ordinarily refuse to 
undertake it, as there is no public interest 
involved. As there was complete jurisdiction and 
a perfect cause of action against both defendants, 
the demurrers must be overruled. 
“ Order affirmed.” 


———— 


SUPREME COURT OF THE UNITED 
STATES. 


OctToserR TERM, 18608. 


THE Unitep States v. THE Joint TRAFFIC 
ASSOCIATION ET AL. 


Decided October 24, 1808. 


Appeal from the United States Circuit Court of 
Appeals for the Second Circuit. Reversed. 

The bill was filed in this case in the Circuit 
Court of the United States for the Southern Dis- 
trict of New York for the purpose of obtaining an 
adjudication that an agreement entered into be- 
tween some thirty-one different railroad companies 
was illegal and enjoining its further execution. 

These railroad companies formed most (but not 
all) of the lines engaged in the business of railroad 
transportation between Chicago and the Atlantic 
coast, and the object of the agreement, as ex- 
pressed in its preamble, was to form an association 
of railroad companies “ to aid in fulfilling the pur- 
pose of the Interstate Commerce Act, to co-oper- 
ate with each other and adjacent transportation 
associations, to establish and maintain reasonable 
and just rates, fares, rules and regulations on State 
and interstate traffic, to prevent unjust discrim- 
ination and to secure the reduction and concentra- 
tion of agencies and the introduction of economies 
in the conduct of the freight and passenger serv- 
ice.” To accomplish these purposes the railroad 
companies adopted articles of association, by 
which they agreed that the affairs of the associa- 
tion should be administered by several different 
boards, and that it should have jurisdiction over 
all competitive traffic (with certain exceptions 
therein noted) which passed through the western 
termini of the trunk lines (naming them), and such 
other points as might be thereafter designated by 
the managers. The duly published schedules of 
rates, fares and charges, and the rules applicable 
thereto, which were in force at the time of the 
execution of the agreement and authorized by the 
different companies and filed with the Interstate 
Commerce Commission, were reaffirmed by the 
companies composing the association. From time 
to time the managers were to recommend such 
changes in the rates, fares, charges and rules as 
might be reasonable and just and necessary for 
governing the traffic covered by the agreement and 
for protecting the interests of the parties to the 
agreement, and a failure to observe such recom- 











mendations by any of the parties to the agreement 
was to be deemed a violation of the agreement. 
No company which was a party to it was per- 
mitted in any way to deviate from or to change 
the rates, fares, charges or rules set forth in the 
agreement or recommended by the managers, ex- 
cept by a resolution of the board of directors of 
the company, and its action was not to affect the 
rates, etc., disapproved, except to the extent of 
its interest therein over its own road. A copy of 
such resolution of the board of any company 
authorizing a change of rates or fares, etc., was to 
be immediately forwarded by the company making 
the same to the managers of the association, and 
the change was not to become effective until thirty 
days after the receipt of such resolution by the 
managers. Upon the receipt of such resolution 
the managers were “to act promptly upon the 
same for the protection of the parties hereto.” It 
was further stated in the agreement that ‘“ the pow- 
ers conferred upon the managers shall be so con- 
strued and exercised as not to permit violation of 
the Interstate Commerce Act, or any other law 
applicable to the premises or any provision of the 
charters or the laws applicable to any of the com- 
panies parties hereto, and the managers shall co- 
operate with the Interstate Commerce Commis- 
sion to secure stability and uniformity in the rates, 
fares, charges and rules established hereunder.” 

One provision of the agreement was to the 
effect that the managers were charged with the 
duty of securing to each company which was a 
party to the agreement equitable proportions of 
the competitive traffic covered by the agreement, 
so far as it could be legally done. The managers 
were given power to decide and enforce the 
course which should be pursued with connecting 
companies, not parties to the agreement, which 
might decline or fail to observe the rates, etc., 
established under it, and the interests of parties 
injuriously affected by such action of the managers 
were to be accorded reasonable protection in so far 
as the managers could reasonably do so. When 
in the judgment of the managers it was necessary 
to the purposes of the agreement, they might de- 
termine the divisions of rates and fares between 
connecting companies who were parties to the 
agreement and connections not parties thereto, 
keeping in view uniformity and the equities in- 
volved. 

Joint freight and passenger agencies might be 
organized by the managers, and, if established, 
were to be so arranged as to give proper repre- 
sentation to each company party to the agreement. 
Soliciting or contracting passenger or freight 
agencies were not to be maintained by the com- 
panies, except with the approval of the managers, 
and no one that the managers decided-to be ob- 
jectionable was to be employed or continued in an 
agency. The officials and employes of any of the 
companies could be examined, and an investiga- 
tion made when, in the judgment of the managers, 
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their information or any complaint might so war- 
rant. Any violation of the agreement was to be 
followed by a forieiture of the offending company 
in a sum to be determined by the managers, which 
should not exceed five thousand dollars, or if the 
gross receipts of the transaction which violated 
the agreement should exceed five thousand dollars, 
the offending party should, in the discretion of 
the managers, forfeit a sum not exceeding such 
gross receipts. The sums thus collected were to 
go to the payment of the expenses of the associa- 
tion, except the offending company should not 
participate in the application of its own forveiture. 

The agreement also provided for assessments 
upon the companies in order to pay the expenses 
of the association, and also for the appointment of 
commissioners and arbitrators who were to decide 
No 
from the agreement before the time fixed for its 
final completion, except by the unanimous consent 
of the parties, should be entitled to 


matters coming before them. one retiring 


refund 
irom the residue of the deposits remaining at the 
close of the agreement. 

It was to take effect January 1, 
continue 


any 


1896, and to 
in existence five years, after which any 
company could retire upon giving ninety 
written notice of its desire to do so. 


days’ 


The bill filed by the government contained alle- 
gations showing that all the defendant railroad 
companies were common carriers duly incorpo- 
rated by the several States through which they 
passed, and that they were engaged as such car- 
riers in the transportation of freight and passen 
gers, separately or in connection with each other, 
in trade and commerce continuously carried on 
among the several States of the Union and be 
tween the several States and the territories thereof. 


spiracy to restrain trade or commerce, or that it 
was an attempt to monopolize the same, or that it 
was intended to restrain or prevent legitimate 
competition among the railroads which were par- 
ties to the agreement. The answer, in brief, de- 
nied all allegations of unlawful acts or of an 
unlawful intent, unless the making of the agree- 
ment itself was an unlawful act. The answer then 
set forth in quite lengthy terms a general history 
of the condition of the railroad traffic among the 
various railroads which were parties to the agree- 
ment at the time it was entered into, and alleged 


| the necessity of some such agreement in order to 





The bill also charged that the defendants, unlaw- | 


fully intending to restrain commerce among the 
several States and to prevent competition among 
the railroads named, in respect to all their inter- 
state commerce, into the 
ferred to above, and it charged that the agreement 


entered agreement re- 
was an unlawful one, and a combination and con- 
spiracy, and that it was entered into in order to 
terminate all competition among the parties to it 
and that the 
agreement unlawfully restrained trade and com- 


for freight and passenger traffic, 


merce among the several States and territories of 
the United States, and unlawfully attempted to 
monopolize a part of such interstate trade and 
commerce. The bill ended with the allegation that 
the companies were preparing to put into full 
operation all the provisions of the agreement, and 
the relief sought was a judgment declaring the 
agreement void and enjoining the parties from 
operating their roads under the same. The defend- 
ant, the Joint Traffic Association, filed an answer 
(the other defendants substantially adopting it), 
which admitted the making of the contract, but 
denied its invalidity or that it is’or was intended 
to be an unlawful contract, combination or con- 


the harmonious operation of the different roads, 
and that it was necessary as well to the public as 
to the railroads themselves. 

The case came on for hearing on bill and 
answer, and the Circuit Court, after a hearing, 
dismissed the bill, and upon appeal its decree was 
affirmed by the Circuit Court of Appeals for the 
Second Circuit, and the government has appealed 
here. 

Mr. Justice PEcKHAM, after stating the facts, 
delivered the opinion of the court: 

This case has been most ably argued by counsel 
both for the government and the railroad com- 
panies. The suit is brought to obtain a decree 
declaring null and void the agreement mentioned 
in the bill. Upon comparing that agreement with 
the one set forth in the case of United States v. 
Trans-Missouri Freight Association (166 U. S. 
290), the great similarity between them suggests 
that a similar result should be reached in the two 
cases. The respondents, however, object to this, 
and give several reasons why this case should not 
be controlled by the other. It is, among other 
things, said that one of the questions sought to be 
raised in this case might have been, but was not, 


| made in the other; that the point therein decided, 
| after holding that the statute applied to railroad 


companies as common carriers, was simply that 
all contracts, whether in reasonable as well as in 
unreasonable restraint of trade, were included in 
the terms of the act, and the question whether the 
contract then under review was in fact in restraint 
of trade in any degree whatever was neither made 
nor decided, while it is plainly raised in this. 
Again, it is asserted that there are differences 
between the provisions contained in the two agree- 
ments, of such a material and fundamental nature 
that the decision in the case referred to ought to 
form no precedent for the decision of the case now 
before the court. 
It is also objected that the statute, if construed 
it has been construed in the Trans-Missouri 
case, is unconstitutional, in that it unduly inter- 
feres with the liberty of the individual and takes 
away from him the right to make contracts re- 
garding his own affairs, which is guaranteed to 
him by the fifth amendment to the Constitution, 
which provides that “no person shall be * * * 
deprived of life, liberty or property without due 


as 
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process of law; nor shall private property be taken 
for public use without just compensation.” This 
objection was not advanced in the arguments in 
the other case. 

Finally, a reconsideration of the questions de- 
cided in the, former case is very strongly pressed 
upon our attention, because, as is stated, the de- 
cision in that case is quite plainly erroneous, and 
the consequences of such error are far-reaching 
and disastrous, and clearly at war with justice and 
sound policy, and the construction placed upon 
the anti-trust statute has been received by the 
public with surprise and alarm. 

We will refer to these propositions in the order 
in which they have been named. 

As to the first, we think the report of the Trans- 
Missouri case clearly shows that not only that the 
point now taken was there urged upon the atten- 
tion of the court, but it was then intentionally and 
necessarily decided. The whole ioundation oi the 
case on the part of the government was the allega- 
tion that the agreement there set forth was a con- 
tract or combination in restraint of trade, and 
unlawiul on that account. If the agreement did 
not in fact restrain trade the government had no 
case. 





| dered, injured and retarded. 


If it did not in any degree restrain trade, it was | 


immaterial whether the statute embraced all con- 
tracts in restraint of trade, or only such as were in 
unreasonable restraint thereof. . There was no 
admission or concession in that case that the 
agreement did in fact restrain trade to a reasonable’ 
degree. Hence, it was necessary to determine the 
fact as to the character of the agreement before 


the case was made out on the part of the govern- | 


ment. 
The great stress of the argument on both sides 
was undoubtedly upon the question as to the 


proper construction of the statute, for that seemed | 


to admit of the most doubt, but the other question 
was before the court, was plainly raised, and was 
necessarily decided. The opinion shows this to 
be true. 
contains the following language: 

“The conclusion which we have drawn from 
the examination above made of the question be- 
fore us is that the Anti-Trust Act applies to rail- 
roads, and that it renders illegal ail agreements 
which are in restraint of trade or commerce as we 
have above defined that expression, and the ques- 
tion then arises whether the agreement before us 
is of that nature. 

a * * * * * * 


“Does the agreement restrain trade or com- 
merce in any way so as to be a violation of the 
act? We have no doubt that it does. The agree- 
ment on its face recites that it is entered into for 
the purpose of mutual protection by establishing 
and maintaining reasonable rates, rules and regu- 
lations on all freight traffic, both through and 
local. 





At page 341 of the report the opinion | 





“To that end the association is formed and a 
body created which is to adopt rates for all the 
companies, and a violation of which subjects the 
defaulting company to the payment of a penalty, 
and although the parties have a right to withdraw 
from the agreement on giving thirty days’ notice 
of a desire so to do, yet while in force and assum- 
ing it to be lived up to, there can be no doubt 
that its direct, immediate and necessary effect is to 
put a restraint upon trade or commerce as de- 
scribed in the act. For these reasons the suit of 
the government can be maintained without proof 
of the allegation that the agreement was entered 
into for the purpose of restraining trade or com- 
merce or for maintaining rates above what was 
reasonable. The necessary effect of the agree- 
ment is to restrain trade, no matter what the intent 
was on the part of those who signed it.”’ 

The bill of the complainants in that case, while 
alleging an illegal and unlawful intent on the part 
of the railroad companies in entering 
the agreement, also alleged that by means of the 
agreement the trade, traffic and commerce in the 
region of country affected by the agreement had 
been and were monopolized and restrained, hin- 


into 


These allegations 
were denied by defendants. 

There was thus a clear issue made by the plead- 
ings as to the character of the agreement, whether 
it was Or was not one in restraint of trade. 

The extract from the opinion of the court above 
given shows that the issue so made was not 
ignored, nor was it assumed as a concession that 
the agreement did restrain trade to a reasonable 
extent. 
plain, and it inevitably leads to the conclusion 
that the question of fact as to the necessary ten 


The statement in the opinion is quite 


dency of the agreement was distinctly presented to 
the mind of the court, and was consciously, pur- 
posely and necessarily decided. It cannot, there- 
fore, be correctly stated that the opinion only dealt 
with the question of the construction of the act, 
and that it was assumed that the agreement did to 
some reasonable trade. In dis 
cussing the question as to the proper construction 
of the act, the court did not touch upon the other 
aspect of the case, in regard to the nature of the 
agreement itself, but when the question of con- 
struction was finished the opinion shows that the 
question as to the nature of the agreement was 
then entered upon and discussed as a fact neces- 
sary to be decided in the case, and that it in fact 
was decided. An unlawful intent in entering into 
the agreement was held immaterial, but only for 
the reason that the agreement did in fact and by 
its terms restrain trade. 

Second. We have assumed that the agreements 
in the two cases were substantially alike. This 


extent restrain 


the respondents by no means admit, and they 
assert that there are such material and substantial 
differences in the provisions of the two instru- 
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ments as to necessitate a different result in this 
case from that arrived at in the other. 

The expressed purpose of the agreement in this 
case is, among other things, “to establish and 





company, from those agreed upon, be tolerated, 
the principal object of the association fails of ac- 
complishment, because the purpose of its forma- 
tion is the establishment and maintenance of 


maintain reasonable and just rates, fares, rules and | reasonable and just rates, and a general uniform- 


regulations on State and interstate traffic.” The 
companies agree that the schedule of rates and 
fares already duly published and in force and au- 
thorized by the companies, parties to the agree- 
ment, and filed, as to interstate traffic, with the 
Interstate Commerce Commission, shall be re- 


| 


ity therein. If one company is allowed, while 


| remaining a member of the association, to fix its 


affirmed, and copies of all such schedules are to | 
be filed with the managers constituted under the | 


agreement, within ten days after it becomes effec- 
tive. The may time to time 
recommend changes in the rates, etc., and a fail- 
ure to observe the recommendations is deemed a 
No 


deviate from these rates except under a resolution 


managers from 


violation of the agreement. company can 
of its board of directors, and such resolution can 
only take effect thirty days after service of a copy 
thereof on the upon 
thereof, “ shall act promptly for the protection of 
the parties hereto.” For a violation of the agree- 
ment the offending company forfeits to the associa- 
tion a sum to be determined by the managers 
thereof, not exceeding five thousand dollars, or 
more upon the contingency named in the rule. 


managers, who, receipt 


So far as the establishment of rates and fares is 
concerned, we do not see any substantial differ- 
ence between this agreement and the one set forth 
in the Trans-Missouri case. In that case the rates 
were established by the agreement, and any com- 
pany violating the schedule of rates as established 
under the agreement was liable to a penalty. A 
company could withdraw from the association on 
giving thirty days’ notice, but while it continued 
a member it was bound to charge the rates fixed, 
In this case 
the companies are bound to charge the rates fixed 
upon originally in the agreement or subsequently 
recommended by the board of managers, and the 


under a penalty for not doing so. 


recommendations is 
The only 
alternative is the adoption of a resolution by the 
board of directors of any company providing for 


their 
deemed a violation of the agreement. 


failure to observe 


a change of rates so far as that company is con- 
cerned, and the service of a copy thereof upon the 
board of managers as already stated. This pro- 
vision for changing rates by any one company is 
absent from the other agreement. It is this pro- 
vision which is referred to by counsel as most 
material and important, and one which constitutes 
a material and important distinction between the 
two agreements. It is said to be designed solely 
to prevent secret and illegal competition in rates, 
while at the same time providing for and permit- 
ting open competition therein, and that unless it 
can be regarded as restraining competition so as to 
restrain trade there is not even an appearance of 
restrain of trade in the agreement. It is obvious, 
however, that if such deviation from rates by any 








own rates and be guided by them, it is plain that 
as to that company the agreement might as well 
be rescinded. This result was never contemplated. 
In order, therefore, not only to prevent secret 
competition, but also to prevent any competition 
whatever among the companies parties to the 
agreement, the provision is therein made for the 
prompt action of the board of managers whenever 
it receives a copy of the resolution adopted by the 
board of directors of any one company for a 
change of the rates established under the agree- 
ment. By reason of this provision the board un- 
doubtedly has authority and power to enforce the 
uniformity of rates as against the offending com- 
pany upon pain of an open, rigorous and relentless 
war of competition against it on the part of the 
whole association. 

A company desirous of deviating from the rates 
agreed upon, and which its associates desire to 
maintain, is at once confronted with this probabil- 
ity of a war between itself on the one side and 
the whole association on the other, in the course 
of which rates would probably drop lower than. 
the company was proposing, and lower than it 
would desire or could afford, and such a prospect 
would be generally sufficient to prevent the in- 
auguration of the change of rates and the conse- 
quent competition. Thus the power to commence 
such a war on the part of the managers would 
operate to most effectually prevent a deviation 
from rates by any one company against the desire 
of the other parties to the agreement. Compe- 
tition would be prevented by the fear of the united 
competition of the association against the par- 
ticular member. Counsel for the association them- 
selves state that the agreement makes it the duty 
of the managers, in case the defection should 
injuriously affect some particular members more 
than others, to endeavor to furnish reasonable pro- 
tection to such members, presumably by allow- 
ing them to change rates so as to meet such 
competition, or by recommending such fierce 
competition as to persuade the recalcitrant to fall 
back into line. By this course the competition is 
open, but none the less sufficient on that account, 
and the desired and expected result is to be the 
yielding of the offending company induced by the 
war which might otherwise be waged against it by 
the combined force of all the other parties to the 
agreement. Under these circumstances the agree- 
ment, taken as a whole, prevents and was evi- 
dently intended to prevent, not only secret, but any 
competition. The abstract right of a single com- 


pany to deviate from the rates becomes imma- 
say the least, very 


terial, and its exercise, to 
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inexpedient, in the face of this power of the man- | fact that not one of the many astute and able 


agers to enlist the whole association in a war 
upon it. This is not all, however, for the agree- 
ment further provides that the managers are to 
have power to organize such joint freight and 
passenger agencies as they may deem desirable, 
and, if established, they are to be so arranged as 
to give proper representation to each company, 
and no soliciting or contracting passenger or 
freight agency can be maintained by any of the 
companies, except with the approval of the man- 
agers. They are also charged with the duty of 





securing to each company, party to the agree- | 


ment, equitable proportions of the competitive 
traffic covered by the agreement, so far as can be 
legally done. The natural, direct and necessary 
effect of all these various provisions of the agree- 
ment is to prevent any competition whatever be- 
tween the parties to it for the whole time of its 
existence. It is probably as effective in that way 
as would be a provision in the agreement pro- 
hibiting in terms any competition whatever. 

It is also said that the agreement in the first 
case conferred upon the association an unlimited 
power to fix rates in the first instance, and that 
the authority was not confined to reasonable 
rates, while in the case now before us the agree- 
ment starts out with rates fixed by each com- 
pany for itself and filed with the Interstate Com- 
merce Commission, and which rates are alleged to 
be reasonable. The distinction is unimportant. 
It was considered in the other case that the rates 
actually fixed upon were reasonable, while the 
rates fixed upon in this case are also admitted to 
be reasonable. By this agreement the board of 
managers is in substance and as a result thereof 
placed in control of the business and rates of 
transportation, and its duty is to see to it that each 
company charges the rates agreed upon and 
receives its equitable proportion of the traffic. 

The natural and direct effect of the two agree- 
ments is the same, viz., to maintain rates at a 
higher level than would otherwise prevail, and 
the differences between them are not sufficiently 
important or material to call for different judg- 
ments in the two cases on any such ground. 
Indeed, counsel for one of the railroad com- 
panies on this argument, in speaking of the agree- 
ment in the Trans-Missouri Case, says of it that 
its terms, while substantially similar to those of 
the agreement here, were less explicit in making 
it just and reasonable. 

Regarding the two agreements as alike in their 
main and material features, we are brought to an 
examination of the question of the constitution- 
ality of the act, construed as it has been in the 
Trans-Missouri case. It is worthy of remark 
that this question was never raised or hinted at 
upon thé argument of that case, although, if the 
respondents’ present contention be sound, it 
would have furnished a conclusive objection to 
the enforcement of the act as construed. The 








counsel for the transportation companies in that 
case raised an objection of so conclusive a char- 
acter, if well founded, is strong evidence that the 
reasons showing the invalidity of the act as con- 
strued do not lie on the surface and were not then 
apparent to those counsel. 

The point not being raised and the decision of 
that case having proceeded upon an assumption 
of the validity of the act under either construc- 
tion, it can, of course, constitute no authority 
upon this question. Upon the constitutionality 
of the act it is now earnestly contended that con- 
tracts in restraint of trade are not necessarily 
prejudicial to the security or welfare of society, 
and that congress is without power to prohibit 
generally all contracts in restraint of trade, and 
the effort to do this invalidates the act in ques- 
tion. It is urged that it is for the court to decide 
whether the mere fact that a contract or arrange- 
ment, whatever its purpose or character, may 
restrain trade in some degree, renders it injurious 
or prejudicial to the welfare or security of 
society, and if the court be of opinion that such 
welfare or security is not prejudiced by a contract 
of that kind, then congress has no power to pro- 
hibit it, and the act must be declared unconstitu- 
tional: It is claimed that the act can be sup- 
ported only as an exercise of the police power, 
and that the constitutional guaranties furnished 
by the fifth amendment secure to all persons free- 
dom in the pursuit of their vocations and the use 
of their property, and in making such contracts 
or arrangements as may be necessary therefor. 
In dwelling upon the far-reaching nature of the 
language used in the act as construed in the case 
mentioned, counsel contend that the extent to 
which it limits the freedom and destroys the 
property of the individual can scarcely be exag- 
gerated, and that ordinary contracts and combi- 
nations, which are at the same time most 
indispensable, have the effect of somewhat 
restraining trade and commerce, although to a 
very slight extent, but yet, under the construc- 
tion adopted, they are illegal. 

As examples of the kinds of contracts which 
are rendered illegal by this construction of the 
act, the learned counsel suggest all organizations 
of mechanics engaged in the same business for 
the purpose of limiting the number of persons 
employed in the business, or of maintaining 
wages; the formation of a corporation to carry 
on any particular line of business by those 
already engaged therein; a contract of partner- 
ship or of employment between two persons 
previously engaged in the same line of business; 
the appointment by two producers of the same 
person to sell their goods on commission; the 
purchase by one wholesale merchant of the prod- 
uct of two producers; the lease or purchase by 
a farmer, manufacturer or merchant of an addi- 
tional farm, manufactory or shop; the withdrawal 
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from business of any farmer, merchant or manu- 
facturer; a sale of the good will of a business with 
an agreement not to destroy its value by engag- 
ing in similar business; and a covenant in a deed 
restricting the use of real estate. It is added that 
the effect of most business contracts or combina- 
tions is to restrain trade in some degree. 

This makes quite a formidable list. It will be 
observed, however, that no contract of the nature 
above described is now before the court, and there 
is some embarrassment in assuming to decide 
herein just how far the act goes in the direction 
claimed. Nevertheless might say that the 
formation of corporations for business or manu- 
facturing purposes has never, to our knowledge, 
been regarded in the nature of a contract in 
restraint of trade or commerce. The same may be 
said of the contract of partnership. It might also 
be difficult to show that the appointment by two 
or more producers of the same person to sell 
their goods on commission was a matter in any 
degree in restraint of trade. 

We are not aware that it has ever been claimed 
that a lease or purchase by a farmer, manufacturer 
or merchant of an additional farm, manufactory 
or shop, or the withdrawal from business of any 
farmer, merchant or manufacturer, restrained 
commerce or trade within any legal definition of 
that term; and the sale of a good will of a busi- 
ness with an accompanying agreement not to 
engage in a similar business was instanced in the 
Trans-Missouri case as a contract not within the 
meaning of the act; and it was said that such a 
contract was collateral to the main contract of sale 
and was entered into for the purpose of enhanc- 
ing the price at which the vendor sells his busi- 
ness. The instances cited by counsel have, in our 
judgment, little or no bearing upon the question 
under consideration. In Hopkins v. United 
States, decided at this term, we have said that the 
statute applies only to those contracts whose 
direct and immediate effect is a restraint upon 
interstate commerce, and that to treat the act as 
condemning all agreements under which, as a 
result, the cost of conducting an interstate com- 
mercial business may be increased, would enlarge 
the application of the act far beyond the fair 
meaning of the language used. The effect upon 
interstate commerce must not be indirect or inci- 
dental only. An agreement entered into for the 
purpose of promoting the legitimate business of 
an individual or corporation, with no purpose to 
thereby affect or restrain interstate commerce, 
and which does not directly restrain such com- 
merce, is not, as we think, covered by the act, 
although the agreement may indirectly and 
remotely affect that commerce. We also repeat 
what is said in the case above cited, that “ the act 
of congress must have a reasonable construction, 
or else there would scarcely be an agreement or 


we 


contract among business men that could not be 








said to have, indirectly or remotely, some bearing 
upon interstate commerce, and possibly to restrain 
it.” To suppose, as is assumed by counsel, that 
the effect of the decision in the Trans-Missouri 
case is to render illegal most business contracts or 
combinations, however indispensable and neces- 
sary they may be, because, as they assert, they all 
restrain trade in some remote and indirect degree, 
is to make a most violent assumption and one not 
called for or justified by the decision mentioned, 
or by any other decision of this court. 

The question really before us is whether con- 
gress, in the exercise of its mght to regulate 
commerce among the several States, or other- 
wise, has the power to prohibit, as in restraint 
of interstate commerce, a contract or combina- 
tion between competing railroad corporations 
entered into and formed for the purpose of estab- 
lishing and maintaining interstate rates and fares 
for the transportation of freight and passengers 
on any of the railroads parties to the contract or 
combination, even though the rates and fares 
thus. established are reasonable. Such an agree- 
ment directly affects and of course is intended to 
affect the cost of transportation of commodities, 
and commerce consists, among other things, of 
the transportation of commodities, and if such 
transportation be between States it is interstate 
commerce. The agreement affects interstate com- 
merce by destroying competition and by main- 
taining rates above what competition might 
produce. 

If it did not do that, its existence would be use- 
less, and, it would soon be rescinded or aban- 
doned. Its acknowledged purpose is to maintain 
rates, and if executed, it does so. It must be 
remembered, however, that the act does not pro- 
hibit any railroad company from charging reason- 
able rates. If in the absence of any contract or 
combination among the railroad companies the 
rates and fares would be less than they are under 
such contract or combination, that is not by 
reason of any provision of the act which itself 
lowers rates, but only because the railroad com- 
panies would, as it is urged, voluntarily and at 
once inaugurate a war of competition among 
themselves, and then by themselves reduce their 
rates and fares. 

Has not congress with regard to interstate com- 
merce and in the course of regulating it, in the 
case of railroad corporations, the power to say 
that no contract or combination shall be legal 
which shall restrain trade and commerce by shut- 
ting out the operation of the general law of com- 
petition? We thing it has. 

As counsel for the Traffic Association has truly 
said, the ordinary highways on land have gener- 
ally been established and maintained by the public. 
When the matter of the building of railroads as 
highways arose, a question was presented whether 
the State should itself build them or permit others 
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to do it. The State did not build them, and as 
their building required, among other things, the 
appropriation of land, private individuals could 
not enforce such appropriation without a grant 
from the State. 

The building and operation of a railroad thus 
required a public franchise. The State would 
have had no power to grant the right of appro- 
priation unless the use to which the land was to 
be put was a public one. Taking land for railroad 
purposes is a taking for a public purpose, and the 
fact that it is taken for a public purpose is the 
sole justification for taking it at all. The business 
of a railroad carrier is of a public nature, and in 
performing it the carrier is also performing to a 
certain extent a function of government which, 
as counsel observed, requires them to perform the 
service upon equal terms to all. This public 
service, that of transportation of passengers and 
freight, is a part of trade and commerce, and when 
transported between States commerce 
becomes what is described as interstate, and 
comes, to a certain extent, under the jurisdiction 
of congress by virtue of its power to regulate 
commerce among the several States. 

Where the grantees of this public franchise are 
competing railroad companies for interstate com- 
merce, we think congress is competent to forbid 
any agreement or combination among them by 
means of which competition is to be smothered. 

Although the franchise when granted by the 
State becomes by the grant the property of the 
grantee, yet there are some regulations respect- 
ing the exercise of such grants which congress 
may make under its power to regulate commerce 
among the several States. This will be conceded 
by all, the only question being as to the extent of 
the power 


such 


We think it extends at least to the prohibition 
of contracts relating to interstate commerce, 
which would extinguish all competition between 
otherwise competing railroad corporations, and 
which would in that way restrain interstate trade 
or commerce. We do not think that when the 
grantees of this public franchise are competing 
railroads seeking the business of transportation 
of men and goods from one State to another, that 
ordinary freedom of contract in the use and man- 
agement of their property requires the right to 
combine as one consolidated and powerful asso- 
ciation for the purpose of stifling competition 
among themselves, and of thus keeping their rates 





and charges higher than they might otherwise be 
under the laws of competition. And this is so. 
even though the rates provided for in the agree- 
ment may for the time be not more than are 
reasonable. They may easily and at any time be 
increased. It is the combination of these large | 
and powerful corporations, covering vast sections 
of territory and influencing trade throughout the 
whole extent thereof, and acting as one body in | 





all the matters over which the combination 
extends, that constitutes the alleged evil, and in 
regard to which, so far as the combination oper- 
ates upon and restrains interstate commerce, con- 
gress has power to legislate and to prohibit. 

The prohibition of such contracts may in the 
judgment of congress be one of the reasonable 
necessities for the proper regulation of commerce, 
and congress is the judge of such necessity and 
propriety, unless, in case of a possible gross per- 
version of the principle, the courts might be 
applied to for relief. 

The cases cited by the respondents’ counsel in 
regard to the general constitutional right of the 
citizen to make contracts relating to his lawiul 
business are not inconsistent with the existence 
of the power of congress to prohibit contracts of 
the nature involved in this case. The power to 
regulate commerce has no limitation other than 
those prescribed in the constitution. The power, 
however, does not carry with it the right to 
destroy or impair those limitations and guaran- 
ties which are also placed in the constitution or 
in any of the amendments to that instrument. 
Monongahela Co. v. United States, 148 U. S. 312- 
336; Interstate Commission v. Brimson, 154 id. 
447-449. 

Among these limitations and guaranties counsel 
refer to those which provide that no person shall 
be deprived of life, liberty or property without 
due process of law, and that private property shall 
not be taken for public use without just compen- 
sation. The latter limitation is, we think, plainly 
irrelevant. 

As to the former, it is claimed that the citizen 
is deprived of his liberty without due process of 
law when, by a general statute, he is arbitrarily 
deprived of the right to make a contract of the 
nature herein involved. 

The case of Allgeyer v. Louisiana, 165 U. S. 
578, is cited as authority for the statement con- 
cerning the right to contract. In speaking of the 
meaning of the word liberty, as used in the Four- 
teenth Amendment to the Constitution, it was 
said in that case to include, among other things, 
the liberty of the citizen to pursue any livelihood 
or vocation, and for that purpose to enter into all 
contracts which might be proper, necessary and 
essential to his carrying out those objects to a 
successful conclusion. 

We do not impugn the correctness of that state- 
The citizen may have the right to make 
a proper (that is, a lawful) contract, one which 
is also essential and necessary for carrying out 
his lawful purposes. The question which arises 


ment. 


here is, whether the contract is a proper or law- 
ful one, and we have not advanced a step towards 
its solution by saying that the citizen is protected 
by the fifth, or any other antendment, in his right 
| to make proper contracts to enable him to carry 
We presume it will not 


out his lawful purposes. 
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be contended that the court meant, in stating the | 
right of the citizen “to pursue any livelihood or | 
vocation,” to include every means of obtaining a 
livelihood, whether it was lawiul 
Precisely how far a legislature can go in declar- 


or otherwise. 


means of obtaining a livelihood, 
unlawful, it is unnecessary here to speak of. It 


ing a certain 
will be conceded it has power to make some kinds 
of vocations and some methods of obtaining a 
livelihood unlawful, and in regard to those the 
citizen would have no right to contract to carry 
them on. 

Congress may restrain individuals from making 
contracts under certain circumstances and upon 
certain subjects. Frisbie v. United States, 157 U. 
S. 160. 

Notwithstanding the general liberty of contract 
which is possessed by the citizen under the Con- 
stitution, find that kinds 
contracts which, while not in themselves immoral 


we there are many of 


or mala in se, may yet be prohibited by the legis- 
lation of the States or, in certain cases, by con- 
The whether the 


statute under review is a legitimate exercise of the 


gress. question comes back 
power of congress over interstate commerce and 
a valid regulation thereof. for 
We 


think the power exists in congress, and that the 


The question is, 
us, one of power only, and not of policy. 


statute is therefore valid. 

Finally, we are asked to reconsider the question 
decided in the Trans-Missouri case, and to retrace 
the steps taken therein, because of the plain error 
that the 
alarm with which tt was received and the serious 


contained in decision and widespread 
consequences which have resulted, or may soon 
result, from the law as interpreted in that case. 
It is proper to remark that an application for 
a reconsideration of a question but lately decided 
by this court is usually based upon a statement 
that some of the arguments employed on the orig- 
inal hearing of the question have been overlooked 
that controlling 
authority has been either misapplied by the court 
without 
While this is not strictly an application for a 


or misunderstood, oT some 


or passed over discussion or notice. 
rehearing in the same case, yet in substance it is 
the same thing. The court is asked to reconsider 
a question but just decided after a careful investi- 
gation of the matter involved. There have here- 
tofore been in effect two arguments of precisely 
the same questions now before the court, and the 
were addressed to us on both 
The of the Trans-Mis- 


souri case shows a dissenting opinion delivered 


same arguments 


those occasions. report 
in that case, and that the opinion was concurred 
in by three other members of the court. 

That opinion, it will be seen, gives with great 
against the deci- 
sion which was finally arrived at by the court. 
after a full discussion of the questions 
invilved and with the knowledge of the views 


force and ability the arguments 


Tt was 





entertained by the minority as expressed in the 
dissenting opinion that the majority of the court 
came to the conclusion it did. Soon after the 
decision a petition for a rehearing of the case was 
made, supported by a printed argument in its 
favor, and pressed with an earnestness and vigor 
and at a length which were certainly commen- 
surate with the importance of the case. 

This court, with care and deliberation, and also 
with a full appreciation of their importance, again 
considered the questions involved in its former 
decision. 

A majority of the court once more arrived at 
the conclusion it had first announced, and accord- 
ingly it denied the application. And now for the 
third time the same arguments are employed, and 
the again asked to recant its former 
opinion, and to decide the same question in direct 
to the conclusion arrived at the 
Trans-Missouri case. 


court is 


opposition in 

The learned counsel while making the applica- 
tion frankly confess that the argument in opposi- 
tion to the decision in the case above named has 
been so fully, so clearly and so forcibly presented 
in the dissenting opinion of Mr. Justice White, 
that it is hardly possible to add to it nor is it 
necessary to repeat it. 

The fact that there was so close a division of 
opinion in this court when the matter was first 
together with the different 
views taken by some of the judges of the lower 


under advisement, 
courts, led us to the most careful and scrutiniz- 
ing examination of the arguments advanced by 
both sides, and it was after such an examination 
that the majority of the court came to the con- 
did. 

It is not now alleged that the court on the 
former occasion overlooked any argument for the 
respondents or misapplied any controlling author- 
i It is simply insisted that the court, notwith- 
the arguments for an opposite view, 
arrived at an erroneous result, which, for reasons 
to be and 


clusion it 


ity. 
standing 
already stated, ought reconsidered 
reversed. 

As already, deliberately and 
earnestly, considered the same arguments which 


we have twice 
are now for a third time pressed upon our atten- 
tion, it could hardly be expected that our opinion 
should now change from that already expressed. 

While an erroneous decision might be in some 
cases properly reconsidered and overruled, yen 
it is clear that the first necessity is to convince 
the court that the decision was erroneous. It is 
scarcely to be assumed that such a result could be 
secured by the presentation for a third time of the 
same arguments which had twice before. been 
unsuccessfully urged upon the attention of the 
court. 

We have listened to them now because the 
eminence of the counsel engaged, their earnest- 





ness and zeal, their evident belief in the correct- 
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ness of their position, and, most important of all, 
the very grave nature of the questions argued, 
called upon the court to again give to those argu- 
ments’ strict and respectful attention. It is not 
matter for surprise that we still are unable to see 
the error alleged to exist in our former decision 
or to change our opinion regarding the questions 
therein involved. 

Upon the point that the agreement is not in 
fact one in restraint in trade, even though it did 
prevent competition, it must be admitted that the 
former argument has now been much enlarged 
and amplified, and a general and most masterly 
review of that question has been presented by 
counsel for the respondents. That this agreement 
does in fact prevent competition and that it must 
have been so intended, we have already attempted 
to show. Whether stifling competition tends 
directly to restrain commerce in the case of natur- 
ally competing railroads, is a question upon which 
counsel have argued with very great ability. They 
acknowledged that this agreement purports to 
restrain competition, although, they say, in a very 
slight degree and on a single point. They admit 
that if competition and commerce were identical, 
being but different names for the same thing, then, 
in assuming to restrain competition even so far, 
it would be assuming in a corresponding degree 
to restrain commerce. Counsel then add (and 
therein we entirely agree with them), that no such 
identity can be pretended, because it is plain that 
commerce can and does take place on a large 
scale and in numerous forms without competi- 
tion. The material considerations therefore turn 
upon the effects of competition upon the business 
of railroads, whether they are favorable to the 
commerce in which the roads are engaged, or 
unfavorable and in restraint of that commerce. 
Upon that question it is contended that agree- 
ments between railroad companies of the nature 
of that now before us are promotive instead of 
in restraint of trade. 

This conclusion is reached by counsel after an 
examination of the peculiar nature of railroad 
property and the alleged baneful effects of com- 
petition upon it and also upon the public. It is 
stated that the only resort open to railroads to 
save themselves from the effects of a ruinous com- 
petition is that of agreements among themselves 
to check and control it. A ruinous competition 
is, as they say, apt to be carried on until the 
weakest of the combatants goes to destruction. 
After that the survivor, being relieved from com- 
petition, proceeds to raise its prices as high as the 
business will bear. Commerce, it is said, thus 
finally becomes restrained by the effects of com- 
petition, while at the same time otherwise valu- 
able railroad property is thereby destroyed or 
greatly reduced in value. There can be no doubt 
that the general tendency of competition among 
competing railroads is towards lower rates for 








| Atlantic coast. 


| 
| 


transportation, and the result of lower rates is 
generally a greater demand for the articles so 
transported, and this greater demand can only be 
gratified by a larger supply, the furnishing of 
which increases commerce. This is the first and 
direct result of competition among railroad 
carriers. 

In the absence of any agreement restraining 
competition, this result, it is argued, is neutral- 
ized, and the opposite one finally reached by 
reason of the peculiar nature of railroad property 
which must be operated and the capital invested 
in which cannot be withdrawn, and the railroad 
managers are therefore, as is claimed, compelled 
to not only compete among themselves for busi- 
ness, but also to carry on the war of competition 
until it shall terminate in the utter destruction or 
the buying up of weaker roads, after which the 
survivor will raise the rates as high as is possible. 
Thus the indirect but final effect of competition 
is claimed to be the raising of rates and the con- 
sequent restraint of trade, and it is urged that this 
result is only to be prevented by such an agree- 
ment as we have here. In that way alone it is 
said that competition is overcome, and general 
uniformity and reasonableness of rates securely 
established. 

The natural, direct and immediate effect of com- 
petition is, however, to lower rates, and to thereby 
increase the demand for commodities, the sup- 
plying of which increases commerce, and an 
agreement whose first and direct effect is to pre- 
vent this play of competition restrains instead of 
promoting trade and commerce. Whether, in the 
absence of an agreement as to rates, the conse- 
quences described by counsel will in fact follow as 
a result of competition, is matter of very great 
uncertainty, depending upon many contingencies 
and in large degree upon the voluntary action of 
the managers of the several roads. Railroad com- 
panies may and often do continue in existence 
and engage in their lawful traffic at some profit, 
although they are competing railroads and are not 
acting under any agreement or combination with 
their competitors upon the subject of rates. It 
appears from the brief of counsel in this case that 
the agreement in question does not embrace all of 
the lines or systems engaged in the business of 
railroad transportation between Chicago and the 
It cannot be said that destructive 
competition, or, in other words, war to the death, 
is bound to result unless an agreement or combi- 
nation to avoid it is entered into between other- 
wise competing roads. 

It is not only possible but probable that good 
sense and integrity of purpose would prevail 


among the managers, and while making no agree- 
ment and entering into no combination by which 
the whole railroad interest as herein represented 
should act as one combined and consolidated body, 
the managers of each road might yet make such 
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reasonable charges for the business done by it as 
the facts might justify. An agreement of the 
nature of this one, which directly and effectually 
stifles competition, must be regarded under the 
statute as one in restraint of trade, notwithstand- 
ing there are possibilities that a restraint of trade 
may also follow competition that may be indulged 
in until the weaker roads are completely destroyed 
and the survivor thereafter raises rates and main- 
tains them. 


Rev. Dr. H. Pereira Mendes; “ Postal Currency 
for Small Remittances,” by C. W. Post: “ The 
Canadian Plebiscite.”” by Edward Porritt; “* The 
Science of Home Management,” by Mary Clark 
Barnes, and * The Unlucky Right Wing,” by Gil- 
bert Tompkins. 

The leading features of Harper’s Magazine for 
November are “ Torpedo Boat Service,” by Lieut. 
J. C. Fremont, commanding the Porter, illustrated 
by H. Reuterdahl; “* Bismarck,” by Sidney Whit- 





Coming to the conclusion we do, in regard to 
the various questions herein discussed, we think 
it unnecessary to further allude to the other rea- 
sons which have been advanced for a reconsider- 
ation of the decision in the Trans-Missouri case. 

The judgments of the Circuit Court of the 
United States for the Southern District of New 
York and of the Circuit Court of Appeals for the 
Second Circuit are reversed and the case remanded 
to the Circuit Court with directions to take such 
further proceedings therein as may be in conform- 
ity with this opinion. 


Mr. Justice Gray, Mr. Justice Shiras and Mr. | 


Justice White dissented. Mr. Justice McKenna 

took no part in the decision of the case. 

a ot ike 

NOVEMBER MAGAZINES 
The November number of the North American 
Review offers to the public a most attractive table 
of contents. Under the title of “ The Far Eastern 
Crisis,” Archibald R. Colquhoun, author of 
“China in 
proper methods by which the 
Great Britain and the United States may be moved 
to interest themselves actively in the welfare of 
that country. “‘ National Public Health 
tion’ is dealt with by U. O. B. Wingate, M. D., 
secretary of the Wisconsin State board of health, 


governments of 


and a charming article is contributed by Edmund 
Gosse on * Norway Revisited.” 
A. Prouty succinctly sets forth 
the Interstate Commerce 
“The Maroons of Jamaica” are interestingly de- 
scribed by Lady Blake. In “ Bismarck and Mot- 
ley’? James Pemberton Grund furnishes the third 
and concluding portion of his noteworthy paper. 
Prof. Maurice Francis Egan, LL. D., writes most 
cleverly on “ The Passion for Distinction,” and the 
subject of “* Bankruptcy Laws, Past and Present,” 
is practically considered by William H. Hotchkiss. 
‘Literary Shop,” by Andrew Lang, is a reply to 
Mr. W. H. Rideing’s article on “ Literary Live in 
London,” published in the June Review.  Fran- 
cesco S. Nitti, professor of political economy in 
the University of Naples, presents a thoughtful 
study of “Italian Anarchists,’ and the Hon. 
Hannis Taylor, late U. S. minister to Spain, in a 
contribution of national import, suggestively con- 
siders our ‘‘ Pending Problems.” 


“ The 


Commission,” 


Powers of 
while 


Transformation,” ably discusses the | 


Legisla- | 


The Hon. Charles | 


Other topics 
dealt with are: ‘‘ The Zionist Conference,” by the | 


man, with an engraving by E. Schladitz, of a 
hitherto unpublished portrait; “With the Fifth 
Corps,” by Frederic Remington, illustrated by the 
author; ‘* Our Seaboard Islands on the Pacific,” by 
John E. Bennett, richly illustrated by drawings 
by Orson Lowell, Henry McCarter and Harry 
Fenn; “ Social Life in the British Army,” third 
paper, by A British Officer, illustrated by R. Caton 
Woodville; ** Eastward Expansion of the United 
States,” by Archibald R. Colquhoun; and “* Some 
Recent Explorations,” by J. Scott Keltie, LL. D., 
Sec. R. G. S. 

The American Monthly Review of Reviews for 
November is fully up to the high standard of this 


Among the leading articles 
are: “* The Nicaragua Canal — The Political Con- 
M. Keasbey; “ The Commer- 
cial Interests,” by Emory R. Johnson; a profusely 
illustrated review of the State political campaign, 
by the editor; “* Theodore Roosevelt, at Home and 
in Cartoon;” ** My Experience at Santiago,” by 
the famous war correspondent, James Creelman; 
“The Army and Navy Y. M. C. A.,” by Albert 
| Shaw: “ An Impeachment of Modern Italy,” by 
Ouida; “A Reply.” by G. D. Vecchia. In 
dition there is the usual review of current literature 
for the month. 


popular magazine. 


siderations,” by L. 


ad- 


es 


Legal Rotes of Bertinence. 





When Judge Day and William McKinley first 
; met they were employed on opposite sides of a 
case that involved less than $20. This was thirty 
years ago, both gentlemen having just come to 
Canton, Ohio, to practice law. The case was tried 
in a blacksmith shop down in the southeast corner 
of Stark county, a country justice of the peace 
presiding. 


When a new jail was being erected in Fulton 
county, Georgia, a builder named Robert Lewis 
had charge of the construction of an improved 
gallows. A few weeks later, in Atlanta, he shot 
' and killed a foreman who discharged him. Lewis 
has just been sentenced to be hanged on the gal- 
lows he himself erected. He will thus literally be 
“hoist by his own petard.” 


One notable feature of Rufus Choate’s career 
| as a lawyer was his insidious power over a jury, 
which was something that the jurors themselves 
never quite understood, says the Boston Herald. 
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This power was well illustrated by the remark of | 


a hard-headed old farmer who was one of a jury 
that gave five verdicts in succession for Choate’s 
clients once upon a time. 
you are a relative of Lawyer Choate,” said this 


juror, subsequently, to one of Choate’s nephews, | Samar 
ce | confession, though the same be not 
and I want to tell you that I was not swayed or | 


influenced in the least by his flights of fancy, but 
I consider him a very lucky lawyer, for there was 
not one of those cases that came before us where 
he wasn’t on the right side.” 

The New York Court of Appeals has decreed 
that the Young Men’s Association of Albany must 
pay taxes on the assessment of $50,000 placed on 
Harmanus Bleecker hall by the local board of 
assessors, and the Catholic Union on a $15,000 
assessment placed on Union hall. The trustees of 
both institutions carried their into the 
courts, and Justice Clearwater, in Special Term, 
held that they were exempt from taxation, and 
made an order vacating the assessment and direct- 
ing that they be stricken from the city’s tax-rolls. 
Corporation Counsel Delehanty, for the city, ap- 
pealed, and the Third Department, by a unani- 
mous vote, reversed the Special Term order, which 
judgment the highest tribunal has now affirmed. 


cases 


The rulings of the post-office department as to 
printed imitations of typewriting being generally 
misunderstood, Postmaster-General Smith has is- 
sued a new explanatory ruling, in substance as 
follows: All impressions obtained upon paper or 
cardboard by means of printing, engraving, litho- 
graphy or any other mechanical process easy to 
recognize, except the typewriter letter or manifold 
copy, are held to be printed matter, if not in the 
nature of an actual and personal correspondence, 
and will be transmitted through the mails as third- 
class matter. Matter prepared by the typewriter 
must be regarded as personal correspondence and 
unmailable at third-class mail rate of postage, but 
the fac-simile copies of typewriting obtained by a 
mechanical process are assimilated to printing, and 
may be regarded as third-class matter, provided 
they are presented for mailing at the post-office 
windows and in minimum number of twenty per- 
fectly identified copies. If mailed elsewhere or in 
less number, postage at first-class rates must be 
required. 


——___@_—_ 


Botes of Recent Amevican Accisions. 





Carriers of Passengers — Misconduct of Con- 
ductor. —It is unquestionably the duty of a rail- 
road company to protect a passenger against in- 
sult or injury from the conductor of the train on 
which the passenger is riding; and, this being so, 
the unprovoked use by a conductor to a passenger 
of opprobrious words and abusive language, tend- 
ing to cause a breach of the peace, or to humiliate 
the passenger, or subject him to mortification, 





gives to the latter a right of action against the 


company. (Cole v. Atlanta & W. P. R. Co. [Ga.], 


| 31 S. E. Rep. 107.) 


“T understand, sir, that | 





Criminal Evidence — Confession.—A conviction 
may be lawfully had upon a free and voluntary 
otherwise cor- 
corpus  delicti. 
Rep. 162.) 


roborated than by proof of the 
(Wimberly v. State [Ga.], 31 S. E. 


Wife — Contracts of Married 
Women. — A married woman incapacitated by the 
law of the place of her domicile to bind herself 
by a promissory note cannot be made liable on 
such a note because of the fact that, though exe- 
cuted at the place of residence, it was made pay- 
able in another jurisdiction, where she would be 
authorized by the law to make such a contract. 
(Hager v. National German-American Bank 
[Ga.], 31 S. E. Rep. 141.) 


‘Husband and 


Statute of Limitations — Taxes and Penalties 
Against Corporation.— The Statute of Limitations 
applies to a claim by the State for taxes and pen- 
When, therefore, it 
appears, upon an application to the comptroller to 
readjust the taxes and penalties charged to a cor- 
poration, that the items 
recoverable in an action because of the bar of the 


alties against a corporation. 


account contains not 


statute, such items should be stricken from the 
account (Corporation Tax Law, § 195). (People 


ex rel. New York Loan & Improvement Company, 
appellant, v. James A. Roberts, Comptroller, etc., 
respondent, N. Y. Court of Appeals. Decided 
Oct. 25, 1898.) 


Acw Books and New Editions. 

A Trustee’s Handbook. By Augustus Peabody 
Loring, A. B., LL. B., of the Suffolk (Mass.) 
Bar. Boston: Little, Brown & Co., 1808. 

The author’s aim in the preparation of this little 
book, has been to state, simply and concisely, the 
rules which govern the management of trust es- 
tates and the relationship existing between the 
trustee and the beneficiary. The duties, liabilities 
and privileges of each are defined with admirable 

The legal propositions which he has 

formulated are supported by citations of author- 

the decisions of the courts and the 
statutes of various States, selected with care. The 
little book is thoroughly practical, and cannot fail 
to prove of much value to all intersted in trust 


estates. 


clearness. 


ities from 


-—— - > 


BOOKS AND PAMPHLETS RECEIVED 





History of the Spanish-American War, with 
Atlas Maps and Full Description of Recently Ac- 
quired United States Territory. Rand, McNally 
& Co., Chicago and New York. 
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